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Final Meeting Summary
Attending
Steve Aquafresca, Richard Baca, Michelle Bailey, Mike Berry, Norm Brooks, Beeman Casto, Jessie Casto, Belle Chesnick, Larry Clever, Richard Connell, Kent Davis, Sam Gaugush, Thelma Hays, Callie Hendrickson, Bob Hurford, Dave Kanzer, Eileen List, Becky Long, Andrew Massey, Oscar Massey, Richard Miller, Rebecca Mitchell, Maria Pastore, Gasper Perricone, Steve Pope, Rod Power, Dick Proctor, Steve Rykin, Max Schmidt, Max Schmidt, Ron Tipping, Dori VanLoan, Jay VanLoan, Richard Wagner, Jason Wedemeyer, Allan Wise, Aaron Young, Niki Koszalka, and Heather Bergman

Action Items

	Larry Clever and Steve Acquafresca
	· Schedule a meeting with Catherine Robertson at BLM to discuss getting additional information about BLM’s thinking on suitability

· Share meeting time with Heather, who will inform Richard Connell, Ted Kowalski, and Becky Long.

	Larry Clever, Steve Acquafresca, Richard Connell, Ted Kowalski, and Becky Long
	Meet with Catherine Robertson, prepare a brief written summary of discussion, and send to Heather for distribution to the group.

	Ted Kowalski
	Send Heather information about instream flows on eligible segments

	BLM
	Send Heather information on suitability criteria

	Heather Bergman
	Distribute documents to participants as indicated above


Expert Panel - Presentations and Question/Answer Sessions 

At the September meeting, participants reported having a lot of unanswered questions about the Wild and Scenic Rivers Act and how it intersects with the Bureau of Land Management (BLM) Resource Management Plan (RMP) revision process.  The group agreed that it would be helpful to sit down with some experts with substantial knowledge and experience with these issues.  The following sections summarize the experts’ presentations as well as the question/answer sessions.
Roy Smith – BLM Colorado State Office
· The Wild and Scenic Rivers Act (WSRA) was created in 1968. One purpose of the Act is to analyze rivers whenever there is a land use plan or land use plan revision to determine if they should be added to the National Wild and Scenic Rivers System.

· The WSRA includes the following steps/terms:

· Eligibility
· Eligibility is an inventory process to determine if  there are any Outstandingly Remarkable Values (ORVs) present in/along river segments that flow in part through lands managed by the Bureau of Land Management (BLM).  

· Once the final inventory of eligibility is completed, a final report is created.  The report identifies which segments are eligible for Wild and Scenic status, as well as which ORVs are present on those segments.

· A stream segment can only be found eligible if it is free-flowing (although not necessarily completely natural hydrology; some designated segments start right at the toe of a dam).

· Each stream segment is given a tentative classification as Wild, Scenic, and Recreational.

· Wild:  no human development;

· Scenic:  limited areas of human development; development is not an overwhelming characteristic of the area; and 

· Recreation:  possibility of human development.

· Outstandingly Remarkable Values (ORVs) are values that are:   

· Rare, uncommon, extraordinary;

· A superior example of a widespread value;

· Outstanding in a statewide, regional, or national context; and

· Stream-related

· Some common ORVs include scenic, fish habitat, recreation, wildlife habitat, geologic, historic, cultural, and ecological.

· ORV determinations are based on the expertise of professionals who are knowledgeable about each value. 
· It can be somewhat confusing that “scenic” and “recreation” are both ORVs and classifications.

· A “scientific” ORV is an example of a natural system that provides an outstanding opportunity for scientific study.  Examples include:

· Remnant, undisturbed vegetation communities;

· Unusual hydrology systems – regional springs; and 

· Outstanding water quality.

· A “historic” ORV refers to sites or features associated with a significant event, person, or activity.  Examples include:

· Historic roads, railroads, and stopovers;

· Historic mining facilities; and 

· Ranches that were key to the settlement of an area.

· A “cultural” ORV can:

· Recognize ranching and agricultural practices, if they are significant;

· Recognize historic water use practices; and 

· Focus on the current landscape, not future development.

· Examples of “cultural” ORVs are historic water wheels and hydropower plants and affiliated uses.

· Suitability

· Suitability is a process to determine if a stream is a good addition to the National Wild and Scenic Rivers System and if adding it is BLM’s best option to maintain the stream.  

· Suitability looks at relationship of public land and private land and the percentage of each along each stream segment as well as several other factors. 

· Note: Roy Smith provided a handout with additional factors in determining suitability; the factors on that list are: 
· 1. Characteristics which do or do not make the area a worthy addition to the National Wild and Scenic Rivers System (NWSRS).
· 2. Status of landownership, minerals (surface & subsurface), use in the area, including the amount of private land involved and associated or incompatible uses. 
· 3. Reasonably foreseeable potential uses of the land and related waters which would be enhanced, foreclosed, or curtailed if the area were included in the NWSRS, and the values which could be foreclosed or diminished if the area is not protected as part of the NWSRS.
· 4. Federal, public, state, tribal, local, or other interests in designation or non-designation of the river, including the extent to which the administration of the river, including the costs thereof, may be shared by state, local, or other agencies and individuals. 
· 5. Estimated cost, if necessary, of acquiring lands, interests in lands, and administering the area if it added to the NWSRS. 
· 6. Ability of the agency to manage and/or protect the river area or segment as a Wild and Scenic River (W&SR) river, or other mechanisms (existing and potential) to protect identified values other than W&SR designation.
· 7. Historical or existing rights which could be adversely affected. 
· 8. Are local zoning and other land use controls adequate in protecting the river’s Outstanding Remarkable Values (ORVs) by preventing incompatible development?
· 9. Are local governments, state governments, and stakeholders in support or opposed to designation under the Wild and Scenic Rivers Act?

· 10. Is a NWSRS designation consistent with other agency plans, programs, or policies?

· 11. Does a NWSRS designation contribute to the river system watershed or basin integrity?

· 12. Other issues and concerns, if any?
· Once these factors are assessed, the public is engaged to provide an additional layer of feedback.  A stakeholder process like this one is one approach to public engagement.  

· Once all of this information has been gathered, it is complied into a Suitability Determination.

· In the draft Resource Management Plan (RMP), BLM needs to identify several potential approaches to managing all of the resources in the Resource Area.  These are called “alternatives.”

· One alternative must identify all eligible segments as suitable for placement into the National System; 

· Another alternative must find all eligible segments as not suitable for placement into the System.

· Designation: Only Congress (and in some cases the Secretary of the Interior) can officially designate a stream segment as Wild and Scenic.

· Wild and Scenic Rivers:  Land Use Implications

· Prohibition on “entry, sale, or other disposition,” which means that lands cannot leave federal ownership but third-party users are allowed (leases, rights-of-way).

· Grazing permits can be created and renewed.

· Permit conditions in the management plan must be reviewed to ensure consistency with maintenance of ORVs and water quality.

· Private water rights in eligible, suitable, or designated segments

· Operation, maintenance, and access to existing water facilities continues as historically implemented.

· Changes to existing facilities and new facilities can be approved if consistent with ORVs, classification, and water quality parameters.

· Wild and Scenic River Process: Conditional Water Rights

· Conditional water rights are not considered during the eligibility analysis, which is only an inventory of values.

· Conditional water rights are analyzed during the suitability analysis, which looks at construction impacts, flow impacts, and economic impacts.

· Wild and Scenic River Process: Water Exchanges

· Unless a segment is designated and has a water right, BLM has no basis to object to exchanges that deplete flows in that segment.

· If a segment is designated, BLM could object to exchanges that deplete flows necessary to support ORVs.

· Wild and Scenic River Process: Federal Water Rights

· Congressional designation has historically included a federal reserved water right.

· BLM’s determination of suitability does not include or bring with it a water right for BLM.

· If congressional designation occurs, the managing agency quantifies the amount and timing of water necessary to support the ORVs.

· These water rights would be adjudicated in state court – BLM is required to use and be subject to Colorado’s water courts.

· Federal water rights receive a priority equal to the date of designation, junior to all existing rights.

Questions and Answers – Roy Smith
Are there any ORVs that do not have “water” implications?

It is difficult for an ORV to be significant with a dry streambed.  Some water may be required for historical context and interpretation.  Certain ORVs typically require less water, such as archaeology, historic, and paleontology.

Are there other approaches for management of ORVs?  

Yes, some groups have created and used cooperative agreements with other land use owners.  There are also other laws and designations that protect the values.  BLM can also apply different prescriptions in the land use plan to protect the values. 

What is the course of events once the suitability process is over?

If there is strong agreement with the landowners and stakeholders, BLM has the option of forwarding a recommendation letter to Congress and the President.  At that point, Congress or the Secretary of the Interior can determine to designate a stream section or sections as Wild and Scenic.  Stakeholders can pursue designation independently from BLM involvement by working directly with the Congressional delegation.  The governor of a state can also present a case for designation to the Secretary of Interior separate from BLM’s RMP process.

What happens if a stream section is eligible but not suitable?

All protected measures associated with the WSRA fall away if a segment is not suitable and the BLM lands in that segment are managed pursuant to the terms of the RMP.  However, BLM cannot make any decisions to impair a section that has been found suitable, meaning BLM cannot do anything that would lead to:
· Changes in ORVs;

· Change in classification (no additions can be made that change the classification or change the level of development currently existing);

· Changes in the level of water quality; and 

· Impairment of the free-flowing nature of the segment.

Can BLM consider anything as an ORV?

BLM has criteria for how it assesses ORVs, but there is no pre-determined list of possible ORVs.  All ORVs  must be river-related, and be based on the judgment of professionals who are knowledgeable in the subject matter. If an historic ORV is identified, the location needs to typically have been the site of an unusual or important event or process in the region.  

Do Wild and Scenic designations have to do only with streams?

Wild and Scenic does not just apply to rivers; the guidance is for analysis for all channels with regular flow and seasonal flows.

Does the Wild and Scenic Rivers Act only apply to navigable waters?

No.  The analysis of the stream system occurs regardless of the level of navigation of the water.

Can ORVs be on private land?

To be found eligible in the BLM planning process, BLM must document the presence of ORVs  on federal land.  Some ORVs will appear on both private and public lands, such as fish. 

Are the guidelines for the ORVs in the BLM handbook?
The guidelines are in the BLM handbook/manual and the Forest Service manual.   Heather Bergman will email the guidelines to the group and post them on the website.

What is the status of the eligibility process?

The final eligibility report has been written and signed by the Grand Junction Field Office.
Why was there no public input in the eligibility process?

There was a scoping period during the eligibility process, and the public was invited to provide information about stream segments during this process, but it is notoriously hard to get the public involved even with the extensive scoping period.  The eligibility phase is not a flexible process.  The process is primarily documenting the presence or absence of ORVs   It is not a decision-making effort.  The best way for the public to be more involved is to give input during the suitability phase.

Is there always the option for public input in the BLM process?

Yes.  BLM’s RMP revision process occurs under the National Environmental Policy Act (NEPA) and includes a number of opportunities for public input.

Can a suitability declaration be made with out public input?

No.

What is the timeline of the process?

· The scoping phase took place at the end of 2008.  There were several thousand comments submitted during this period.  The comments were put into the BLM’s scoping report which is available on their website.

· The eligibility phase was completed on 3/24/2009.  There is time for public comment on these segments during the suitability phase and any/all comments will be addressed.

· During the late summer/early fall of 2009, alternatives for land management will be looked at as will all of the comments provided by the public and resource experts.

· Stakeholder feedback from this group will be due by May 2010.  

· A draft plan will be available for review in the fall of 2010.  Another opportunity for public comment will open at that time.

· The final RMP will be completed in 2011.

How can we find out if a stream or stream section is on the eligibility list?

BLM has compiled a list of all eligible segments.  Heather Bergman will distribute the list to the group and post it on the website

Was there an expert panel like this one during the scoping process?

During the scoping meetings the public was invited to speak with resource specialists, one of whom was available to discuss the Wild and Scenic process.

Where these meetings public and were they published?

Yes, the meetings were public.  They were advertised on television, newspaper, and radio.

Why is there a difference between the eligible segments maps and the text in terms of which river segments are included?

The maps only highlight the portion of the segments that flow through BLM land.  There are segments that are a mix of BLM and private land.  These are not shown on the map.  

In terms of public comment, what is most helpful to BLM?

Comments on suitability would be most helpful to the BLM.  The eligibility report is already completed and it is unlikely to be revised.  The most helpful and relevant information pertains to existing rights, planned development, and use plans along the stream.  Comments about any item on the list of suitability criteria are helpful.  This will help determine what is or is not suitable.  These comments can be submitted through May 2010.
Is it possible for the Secretary of the Interior to make a designation?

Yes, but designations from the Secretary of the Interior are very rare.   They must be based on a formal recommendation from a state’s governor.   

Once a segment is designated as suitable by BLM, is it suitable in perpetuity?

Suitability is only viable for the duration of the land use plan in which a segment is found suitable.  Suitability can be changed through an amendment to a land use plan.

There are parts of Dominguez Creek that are already protected under the Wilderness Act and the National Conservation Act.  Why analyze for a Wild and Scenic designation?

BLM is required by law to analyze all stream segments within the planning area, regardless of the current management of those stream segments.     The Dominguez – Escalante National Conservation Area (NCA) in was created in March.  These stretches of river will be assessed for suitability under the RMP process for the new NCA, separate from this RMP revision for the Grand Junction Resource Area.  If this stakeholder group wants to address those segments as part of its discussions, that is fine, but you should know that the RMP process for the NCA is on a different timeline from this one and has not yet begun.

Is there much of a chance that a federal reserve water right would be created for the Colorado River?
It’s fairly unlikely that Congress would designate a wild and scenic river on the Colorado and create a federal reserved water right.  If one was created, would be a 2010 junior water right, or whatever year Congress took action.  You don’t get a lot of water for a right that junior.  But if you have a water right, you have the ability in Colorado to go into court and say any changes of other waters will injure your water right.

If a historic diversion threatens a designated Wild & Scenic River, can BLM force changes to that diversion?

No, if it is historic, the diversion can continue to operated within historic operational and maintenance practices. 

What alternatives does BLM have for managing rivers?

· Land use plan prescriptions

· Administrative designations: special labels and planning designations to help protect an area for a certain purpose, such as Area of Critical Environmental Concern (ACEC)

· Withdrawals from leasing and other activities

· Federal protections: wilderness, wilderness study areas, or NCAs qualify for protections via federal legislation

· Other laws, such as the Antiquities Act or the Endangered Species Act

· Cooperative measures or agreements among people who are interested in managing the resource without new designations

· State-based instream flows (ISF)--for example, BLM can go to the Colorado Water Conservation Board (CWCB) and have an ISF appropriated to protect a certain fish

· Local governments--BLM can talk to them about potential impacts to a certain resource and trying to find ways to protect that resource without necessarily prohibiting development
Ted Kowalski – Colorado Water Conservation Board
· The Colorado Water Conservation Board (CWCB) is a state agency working to protect state decree entitlements and compact entitlements.  Often there are federal or downstream state interests that could limit the ability or flexibility to use entitlements.  CWCB is also charged with protecting and preserving instream flows/values and the CWCB is the only entity in Colorado who can appropriate instream flow water rights, for any purpose whatsoever.  

· CWCB is committed to collaborative problem solving and wants this group to be successful if at all possible.

· There are a number of different processes addressing Wild and Scenic that offer different ways to protect resource values.  CWCB has been engaged in them at differing levels.

· Platte River Protection Plan

· The process was developed in reaction to the Forest Service looking at WSRA

· Denver and Aurora give money and use endowments to protect the river system.

· This is a good example of the federal government working with local, state, and water providers to see that the resources could be protected through other means.

· The plan took 10 years to develop.

· Cache La Poudre River System – The Poudre has the only Wild and Scenic River segments in Colorado, which was agreed upon by a group of stakeholders.  They agreed to a wild and scenic river segment for the upper segment of the river, and allowed the downstream segment to be not designated so that it could be used for consumptive water use.

· Arkansas Voluntary Flow Management System

· The process was managed by cooperative and collaborative groups along with the federal and state entities.

· Conflicts with recreational boating and fishing values were worked out with a collaborative effort.

· This plan also took 10 years.

· Yampa River Plan Collaborative Effort

· This effort began but ended when stakeholders could not agree.

· BLM is drafting the final Environmental Impact Study (EIS).

· Upper Colorado River Plan

· CWCB has been very supportive of this plan and has contributed its own time and money.

· Stakeholders are working on an agreement.

· Dolores River Dialogue

· CWCB has been very supportive of this plan and has contributed its own time and money.

· River Protection Work Group

· CWCB has been very supportive of this plan and has contributed its own time and money.  This group is looking at the basin by sub-basins, but may make tradeoffs between the basis so that some sub-basins may be designated wild and scenic and other sub-basins would be dedicated towards using Colorado’s compact entitlements. 

· CWCB has dedicated $400,000/year to collaborative problem solving.  It is the future of water in Colorado.  CWCB would rather work with local people and local water entities to protect Colorado’s water future and resource values than take other, less collaborative, top-down, approaches.

· For this group, the most helpful thing would be to have BLM look back at the list of eligible reaches and indicate which ones are not likely to be easily managed for Wild and Scenic and let this group know that they would therefore probably not be found unsuitable.  This would let the group focus its energy on the stretches that are most likely to be found “suitable.”

· The Colorado River Mainstem Segment #3 could be challenging for Wild and Scenic by affecting flows out of the state.  It would be advantageous to find another way to protect the resources in this segment.

Questions and Answers – Ted Kowalski
The state has dedicated numerous areas with instream flows.  Can the group be provided with this information?

Yes.  Ted Kowalski will get this information to Heather Bergman who will distribute the information to the group.

Instream flows were taken 5-6 years ago on some segments.  Was this done on some streams so they have earlier appropriation dates than if/when Congress declares those segments as Wild and Scenic?

No, it was not done as a pre-emptive strike.  BLM has been very good at using CWCBs instream flow rules to help protect resources.

Would CWCB be interested in financially supporting this group?

Yes, it has already pledged some money and there is some additional money that it is willing to put fourth.  
How does the Clean Water Act fit into designations?

The Clean Water Act intersects with WSRA through Section 404, when a federal permit is needed for a specific action.  If there is a Wild and Scenic designation on a segment, the protection of ORVs will come into play with the permitting process.  404 permitting generally is for when there is a discharge of dredge or fill material.
Deb Freeman -- Trout, Raley, Montaño, Witwer & Freeman, P.C.
· There are lots of criteria under the WSRA and lots of procedural steps in order to designate.  Many water users share the concern about the flexibility of future water uses.  Federal water rights only attach upon designation.  A federal water right is administered in priority; it is a junior right and adjudicated pursuant to state water law.

· If a water user is working under the 404 permitting agriculture exception, there may not be a conflict with the WSRA.  Permitting implicating the WSRA issue could arise if there is the need for facilities modification above or below a designated reach, if it could result in diminished ORVs.

· The changing of a water right may be challenging.  Once a federal water right is adjudicated, it is the same as all junior holders allowing for the ability to argue that maintenance of stream conditions is necessary to prevent interference in their rights as a water holder.

· There is the possibility that flexibility could be diminished due to Wild and Scenic.

· There have been many collaborative processes to find alternatives to WSRA.
· Cache La Poudre

· There was a federal designation, but interested parties brokered an agreement on a consensus basis.  

· The designation was not for the entire river.  The lower 7.5 miles were left open for future water development.  The federal water right reserves or lays claim to the rest of the water but only after development of absolute and conditional water rights.  The agreement also carves out the imported water of the river as well.
· Upper Colorado River

· It is a similar process, stemming from lots of sticker shock upon seeing the eligibility report.  

· A well-rounded stakeholder group got together to look at WSRA and alternatives.
· The group focused on four segments, which were areas at risk of being found to be suitable.  The stakeholders felt they could bring something to bear to find ways of protecting the ORVs.
· The process was started in August 2007.

· The group has submitted a conceptual plan along with an implementation outline and is currently working toward another submittal deadline.  

· It is important to remember these agreements take a lot of work.  Additionally, they take time, more time than usually thought.  This group should be realistic as to what can be accomplished.  The Upper Colorado River group has found working with the BLM to be a bit challenging at times, especially when related to time or lack of time.  The timing constraints have affected the amount and quality of work produced.
· These types of groups can be very resource intensive, beyond the cost of a facilitator.  Local governments, outside consultants, and individual group members have logged lots of time and resources.
· The Upper Colorado River group was judicious in deciding what it wanted to cover.  They narrowed quite a bit down and focused on very few but very important segments.  The first step was to focus on the ORVs that would drive the process.

· The group spent a good amount of time determining what information was available and what information was still needed.  It proved to be a challenge to have the group agree on data sources and what the data should be.  The decision was to focus on what good things are already out there and what protections already exist.  There are ORVs because there is good work being done to manage the river already.
· The challenge is to accommodate the needs of the stakeholders and to protect the ORVs.  It is important to identify the needs of the individuals and see if they are covered by the plan as well.
· The Upper Colorado River is being pursued as a locally-driven alternative being proposed to the BLM.  It remains to be seen if the segments will be retained as suitable or if they will be dropped from BLM’s list.  

· Water issues are difficult and hard to accomplish in a timely manner.  This group will need time to make decisions but BLM is also under pressure from the Washington DC office to get things done.  According to Roy Smith, BLM may be able to slide the schedule slightly, but not in a great manner.

· WSRA does not give the federal government any authority over private lands.  There is nothing the federal government can say about that after designation, but federal assistance may be withheld to get work done or any permit needed if there is a cross over into Wild and Scenic areas.    

Questions and Answers – Deb Freeman
Would it be a good idea for this group to follow the same approach as the Upper Colorado River?
· The Upper Colorado River was especially successful in the identification of its actual goals and what the drivers were to get the job done.  It would be a good idea to follow these efforts.

· The missteps of the Upper Colorado River
· The group did not spend enough money/time addressing data needs early on in the process.
· Time restraints caused tension as each deadline approached.  The group could have used time more productively.
Questions and Answers - BLM

With the current lawsuit regarding use of categorical exclusions (CEs) by federal agencies, would Wild and Scenic designation  be enough to forgo the renewal of an allotment?  Would the whole NEPA process have to be repeated?

Very few grazing permit renewals can go through under a CE.  The lawsuit won’t have much of an impact on grazing.

Is there a way to extend the timeline for this group’s discussions?

BLM Response: It behooves the stakeholders to figure out what they want to focus on.  The reason the Upper Colorado process was willing to go to the level they wanted was that there was a lot at stake.  Other groups have not tried to develop a plan but rather feed information into the process to help BLM make a decision, providing more of an informed recommendation rather than a complete alternative plan.

In terms of time, the Washington DC office will not let plans drag along.  They give a set amount of money and a set amount of time in order to complete the plan.  If the group could be specific about what their goals are, it might be more advantageous for BLM to get more time with a specific plan.  

Has the Lower Colorado been given less time?

The timeframe has been the same.  Some of the other processes have been expanded because of specific circumstances not related to Wild and Scenic rivers.

Who signs off on the suitability?

Catherine Robertson at the BLM.
If we want more information on segments, who do we request it from?

Catherine Robertson at the BLM.
Is it going to be productive to ask Catherine Robertson for BLM’s current thinking about suitability?

It never hurts to ask, but the preliminary direction given to the BLM planning staff is it is not a normal courses of action to share this information.  

Is this Wild and Scenic process an attempt to block development, including reservoirs, in the Colorado Basin? 
The Wild and Scenic process is required by the Wild and Scenic Rivers Act..  The eligibility list is driven exclusively by the presence of outstandingly remarkable values.  In the suitability phase, the reservoirs will be taken into account.

Can the BLM condemn lands?

The federal government does have the right to condemn lands but this power is very controversial.  It has been done only once--in the 1980’s on the Rio Grande River.  The authority does exist in the Act.  In many areas of the East Coast, it has been used for conservation easements.  

Next Steps
After some discussion, the group agreed it would be helpful to have a small number of participants go to speak with Catherine Robertson at BLM to determine if BLM is willing to provide additional information about its current thinking on suitability.  Larry Clever and Steve Acquafresca will initiate this meeting; Ted Kowalski, Richard Connell, and Becky Long will attend the meeting along with Larry and Steve.  After meeting with Catherine Robertson, this group will prepare a draft summary of the conversation and send it to Heather, who will share it with the rest of the group.

Heather will work with BLM staff to prepare a summary of existing protections on all eligible streams prior to the next meeting.  This information, along with whatever is learned during discussion with Catherine Robertson, may help the group determine where to focus its efforts.

Next Meeting

The next meeting will be on Wednesday, November 4, 2009, at the Bureau of Reclamation Office in Grand Junction.  The group will discuss the results of the meeting with Catherine Robertson, determine what segments it wants to address and how to deal with the remaining segments it does not want to address, and agree on the structure of the collaborative process going forward.
